










a.	Centerville	Village	learns	that	on	the	day	of	Alice’s	assault,	the	officer	in	question	wrote	in	an	e-mail	to
another	officer	(on	a	Village	e-mail	account):	“Cracked	some	skulls	today,	and	proud	of	it.”	As	attorney	for
Centerville,	must	you	produce	this	e-mail?

b.	The	Centerville	Police	Department	has	recently	moved	to	an	almost	entirely	digital	format.	The	city	attorney
learns	that	the	final	police	report	went	through	multiple	drafts,	with	some	early	drafts	containing	language
suggesting	the	officer	had	used	excessive	force	against	Alice.	The	Rule	34	request	is	silent	as	to	digital
formats.
i.					Can	Centerville	simply	produce	the	final	draft	of	the	report	in	a	hard-copy	version?
ii.				If	Centerville	does	produce	a	digital	version	of	the	report,	may	it	do	so	in	a	form	(e.g.,	PDF)	that	does

not	contain	traces	of	the	earlier	drafts?
iii.			Does	your	response	to	the	preceding	two	questions	change	if	Alice’s	original	request	specified	that	each

digital	document	be	produced	in	a	format	that	tracked	previous	drafts?	If	so,	notice	that	it	becomes
critical	for	the	requesting	lawyer	to	have	thought	about	such	matters	in	framing	the	request.

2.	Randolph	files	suit	for	damages	after	being	injured	in	an	accident	with	a	truck	owned	and	operated	by	Craven.
Randolph	has	reason	to	think	that	Craven’s	truck	was	serviced	at	Elaine’s	Garage	and	wants	to	see	the	service
record.	Randolph	doubts	Elaine	will	produce	it	voluntarily.	What	steps	can	Randolph	take	to	obtain	the
documents?

3.	Asking	Questions	in	Writing,	Seeking	Admissions:	Interrogatories	and	Admissions	(Rules	33	and	36)

While	 requests	 for	 production	 seek	 production	 of	 documents	 and	 things,	 interrogatories	 (Rule	 33)	 seek	 out
categories	of	information	that	can	guide	further	document	requests	and	depositions.	For	example,	in	an	employment
discrimination	case	brought	by	Patricia	against	ABC	Company,	interrogatories	can	be	used	to	learn	the	names	and
addresses	 of	 all	 the	 employees	 involved	 in	 the	 decision	 to	 fire	 Patricia,	 every	 type	 of	 employment	 review	 and
evaluation	conducted	by	the	Company,	and	information	about	all	of	the	people	interviewed	for	Patricia’s	job	after
she	was	fired.

Interrogatories	have	some	benefits:	They	can	get	at	 information	not	contained	in	any	document,	and	they	are
typically	 much	 cheaper	 than	 conducting	 a	 deposition	 because	 one	 can	 inexpensively	 frame	 a	 set	 of	 appropriate
questions,	send	it	to	an	adverse	party,	and	sit	back	and	wait	for	the	answers.	A	drawback	to	interrogatories	is	that,
because	 the	 questioner	 cannot	 follow	 up	 evasive	 answers	 with	 a	 question	 designed	 to	 pin	 things	 down,
interrogatories	 that	 go	 beyond	 fairly	 routine	 requests	 for	 specific	 information	may	 yield	 little	 of	 value.	 Another
limitation	 of	 interrogatories	 is	 that	 parties	 are	 presumptively	 limited	 to	 25	 questions	 (including	 subparts).	 Parties
must	 seek	 permission	 of	 the	 court—or	 a	 stipulation	 from	 their	 opponents—before	 propounding	 more.	 A	 third
limitation	 is	 that	 interrogatories	 may	 be	 sent	 only	 to	 a	 party;	 nonparty	 witnesses	may	 be	 deposed	 but	 need	 not
answer	written	 interrogatories.	 (In	contrast,	parties	can	make	unlimited	 requests	 for	production	of	documents	and
things,	and	can	make	these	requests	to	nonparties	through	a	subpoena.)

Requests	for	Admissions	(Rule	36)	share	three	characteristics	with	interrogatories.	They	are	usable	only	against
parties;	 in	writing;	 and	 relatively	 cheap.	One	 significant	 difference	 between	 the	 two	 is	 that	 parties	 can	make	 an
unlimited	number	of	requests	for	admission.	This	makes	sense	if	one	views	Rule	36	as	much	a	pleading	rule	as	a
discovery	device.	While	interrogatories	uncover	categories	of	evidence,	requests	for	admission	seek	to	take	issues
out	 of	 controversy.	 Suppose	 plaintiff	 pleads	 that	 defendant	 is	 a	 corporation	 but	 does	 so	 in	 a	 paragraph	 of	 the
complaint	that	contains	other	allegations	as	well,	making	defendant’s	denial	of	the	entire	paragraph	ambiguous.	(Cf.
Zielinski	v.	Philadelphia	Piers,	supra	page	435.)	Plaintiff	might	well	seek	an	admission	as	to	defendant’s	corporate
status.	Because	of	Rule	37(c)(2),	Rule	36	has	teeth.

Rule	36	functions	best	when	used	to	eliminate	essentially	undisputed	issues—for	example,	that	the	defendant	is
incorporated	 in	Washington	or	 that	at	 the	 time	of	 the	accident	 the	automobile	was	 registered	 to	Martha.	Disputes
over	Rule	36	have	arisen	when,	either	by	design	or	inadvertence,	one	party	has	asked	the	other	to	admit	a	fact	that
seemed	 to	 be	 at	 the	 core	 of	 the	 case.	 One	 type	 of	 such	 a	 question	 might	 be	 normative:	 “Were	 you	 driving
negligently?”	“Did	defendant	breach	the	contract?”	Another	type	might	be	historical:	“Were	you	driving	50	mph	at
the	time	of	 the	accident?”	“Did	defendant	on	February	22	deliver	500	rolls	of	paper?”	In	either	case	 the	question
may	lie	at	the	center	of	the	case.	How	should	a	party	respond	to	such	a	question?	Rule	36	instructs	parties	to	admit,
deny,	or	explain	in	detail	why	they	can	neither	admit	nor	deny.	As	with	answers	to	pleadings,	parties	can	also	admit
in	part	or	deny	in	part.	Responding	in	good	faith	to	requests	to	admit	without	showing	too	much	of	one’s	hand	is	an
exercise	in	subtlety	and	discretion.

Complications	can	arise	when	the	party	served	with	a	request	for	admission	of	critical	facts	has	simply	let	the
time	for	reply	elapse	without	responding.	Read	literally,	the	Rule	suggests	that	the	requested	facts	should	be	deemed
admitted,	and	occasionally	courts	have	so	held.	For	example,	see	Morast	v.	Auble,	164	Mont.	100,	519	P.2d	157
(1974).	Other	courts	have	ignored	the	literal	language	or	have	glossed	over	it	with	an	interpretation	suggesting	that



















Plaintiff	Maryann	Favale	worked	as	an	administrative	assistant	at	Saint	Joseph’s	School	in	Brookfield,
Connecticut,	 for	 approximately	 twenty-one	 years.	 During	 this	 time	 period,	 in	 November	 of	 2002,	 Sister
Bernice	 Stobierski	 became	 the	 new	 interim	 principal.	 Then,	 in	 May	 2003,	 Sister	 Stobierski	 assumed	 the
position	 of	 full-time	 principal.	Maryann	Favale	 alleges	 that	 Sister	 Stobierski	 subjected	 her	 to	 “severe	 and
repeated	 sexual	 harassment”	 in	 the	 workplace	 from	 December	 2002	 to	 June	 2003.	 Specifically,	 plaintiff
alleges	that	Sister	Stobierski	touched	her	inappropriately,	made	sexually	suggestive	comments,	exhibited	lewd
behavior,	and	requested	physical	affection.	Plaintiff	first	informed	her	employer,	the	Roman	Catholic	Diocese
of	Bridgeport,	 (“the	Diocese”)	of	the	alleged	sexual	harassment	on	June	11,	2003.	Maryann	Favale,	who	no
longer	works	at	Saint	Joseph’s	School,	seeks	damages	against	the	Diocese	for	sexual	harassment,	retaliation,
defamation,	intentional	and	negligent	infliction	of	emotional	distress,	negligent	hiring,	negligent	supervision,
and	other	causes	of	action.	In	addition,	co-plaintiff	Mark	Favale	asserts	a	claim	for	loss	of	consortium	against
the	defendant.	Sister	Stobierski	is	not	a	party	to	this	case.

Plaintiffs	now	seek	to	compel	Sister	Stobierski	to	testify	to	any	prior	treatment	she	may	have	received	for
her	 alleged	 anger	management	 history	 and	 psychological	 or	 psychiatric	 conditions.	 Plaintiffs	 also	move	 to
compel	the	Diocese	to	produce	any	records	it	has	of	any	such	treatment.	[The	Diocese	objects	to	both	motions
to	compel	on	relevance	grounds,	among	others.]…

Sister	Stobierski’s	Testimony
Plaintiffs	assert	 that	Sister	Stobierski’s	 testimony	regarding	the	treatment	she	received	for	her	alleged

anger	management,	psychological,	 and	psychiatric	 conditions	 is	 relevant	 to	 their	 claims	of	negligent	hiring
and	negligent	supervision.	To	assert	a	negligent	hiring	claim	under	Connecticut	law,	a	plaintiff	must	“[p]lead
and	prove	that	she	was	injured	by	the	defendant’s	own	negligence	in	failing	to	select	as	its	employee	a	person
who	was	fit	and	competent	to	perform	the	job	in	question	and	that	her	injuries	resulted	from	the	employee’s
unfit	or	incompetent	performance	of	his	work.”	Roberts	v.	Circuit-Wise,	Inc.,	142	F.	Supp.	2d	211,	214	n.1	(D.
Conn.	2001).	Similarly,	Connecticut	law	requires	that	a	plaintiff	bringing	a	negligent	supervision	claim

[p]lead	and	prove	that	he	suffered	an	injury	due	to	the	defendant’s	failure	to	supervise	an	employee	whom	the	defendant	had	a
duty	to	supervise.	A	defendant	does	not	owe	a	duty	of	care	to	protect	a	plaintiff	from	another	employee’s	tortious	acts	unless	the
defendant	knew	or	reasonably	should	have	known	of	the	employee’s	propensity	to	engage	in	that	type	of	tortious	conduct.

Abate	v.	Circuit-Wise,	 Inc.,	130	F.	Supp.	2d	341,	344	 (D.	Conn.	2001).	Both	negligent	hiring	and	negligent
supervision	claims	 turn	upon	the	 type	of	wrongful	conduct	 that	actually	precipitated	 the	harm	suffered	by
plaintiff.	“It	 is	well	settled	that	defendants	cannot	be	held	liable	for	their	alleged	negligent	hiring,	training,
supervision	 or	 retention	 of	 an	 employee	 accused	 of	 wrongful	 conduct	 unless	 they	 had	 notice	 of	 said
employee’s	propensity	for	the	type	of	behavior	causing	the	plaintiff’s	harm.”	Elbert	v.	Connecticut	Yankee
Council,	 Inc.,	 No.	 CV010456879S,	 2004	WL	 1832935,	 at	 *13	 (Conn.	 Super.	 Ct.	 July	 16,	 2004)	 (citations,
internal	quotation	marks,	and	punctuation	omitted).

Plaintiffs	allege	that	the	defendant	negligently	hired	and	supervised	an	individual	who	was	not	fit	to	be
the	 principal	 of	 an	 elementary	 school.	They	 contend	 that	 the	 “defendant	 knew	 or	 reasonably	 should	 have
known	 that	 Sister	 Stobierski	 was	 unfit	 to	 be	 the	 principal	 of	 St.	 Joseph’s	 School	 as	 a	 result	 of	 her	 prior
emotional	and	anger	management	issues,	and	limited	school	administration	experience.”…Yet,	plaintiffs	do
not	allege	that	Sister	Stobierski’s	prior	emotional	and	anger	management	issues	harmed	plaintiff.

Rather,	the	only	type	of	harm	alleged	to	have	been	suffered	by	Maryann	Favale	was	harm	resulting	from
repeated	 acts	 of	 sexual	 harassment,	 and	 plaintiffs	 do	 not	 maintain	 that	 Sister	 Stobierski’s	 alleged	 anger
management	and	psychological	or	psychiatric	conditions	contributed	to	the	sexual	harassment.	Accordingly,
Sister	Stobierski’s	 testimony	pertaining	 to	 the	 treatment	she	allegedly	received	 for	her	anger	management,
psychological,	or	psychiatric	conditions	is	not	relevant	because	it	does	not	pertain	to	the	defense	or	claim	of
any	party.

Indeed,	 even	 if	 the	 Diocese	 was	 aware	 of	 Sister	 Stobierski’s	 alleged	 anger	 management	 history	 or
psychological	 or	 psychiatric	 conditions,	 this	 knowledge	 would	 have	 no	 bearing	 on	 plaintiffs’	 claims	 for
negligent	supervision	and	negligent	hiring	because	the	wrongful	conduct	of	which	the	Diocese	would	have	had
notice	 was	 not	 the	 same	 type	 of	 wrongful	 conduct	 that	 caused	 Maryann	 Favale	 harm.	 Notice	 of	 Sister
Stobierski’s	alleged	anger	management	history	or	psychological	or	psychiatric	conditions	does	not	equate	to
notice	 of	 Sister	 Stobierski’s	 propensity	 to	 commit	 acts	 of	 sexual	 harassment.	 The	 Diocese’s	 objection	 to
plaintiffs’	motion	to	compel	the	testimony	of	Sister	Stobierski	is	sustained,	and	plaintiffs’	motion	is	denied.

The	Production	of	Defendant’s	Records	Relating	to	Sister	Stobierski
Plaintiffs	 assert	 that	 any	 documentation	 that	 the	 Roman	 Catholic	 Diocese	 of	 Bridgeport	 may	 have

regarding	Sister	Stobierski’s	treatment	for	anger	management	or	psychological	and	psychiatric	conditions	is





policy	that	would	be	available	to	satisfy	a	damage	judgment	if	he	wins	the	suit.	If	one	considers	only
relevance	to	a	claim	or	defense,	the	insurance	policy	would	seem	irrelevant	for	the	reasons	described	in	the
discussion	of	Problem	4a.	Yet	Rule	26(a)(1)(A)(iv)	requires	Barbara	to	disclose	this	information.	This
disclosure	requirement,	outside	the	bounds	of	relevance,	appears	to	reflect	a	policy	choice	to	discourage
litigation	pursued	in	the	hope	of	non-existent	assets.

2.	Proportionality	and	Privacy

Discovery	aims	at	uncovering	truth	and	permitting	lawsuits	to	be	decided	on	their	merits.	But	the	truth	sometimes
hurts,	 and	 a	 party	 being	 asked	 to	 disclose	 information	 can	 seek	 protection	 from	 the	 court	 if	 he	 believes	 that	 the
burdens	of	producing	the	information	outweigh	the	benefits.

The	 Rules	 give	 district	 courts	 this	 power	 to	 protect.	 A	 court	 can	 limit	 discovery	 if	 (1)	 it	 is	 “unreasonably
cumulative	or	duplicative,	or	can	be	obtained	from	some	other	source	that	is	more	convenient,	less	burdensome,	or
less	expensive”;	(2)	“the	party	seeking	discovery	has	had	ample	opportunity	to	obtain	the	information	by	discovery”;
or	(3)	it	is	outside	the	scope	permitted	by	Rule	26(b)(1),	which	limits	discovery	that	is	not	“proportional	to	the	needs
of	the	case,	considering	the	importance	of	the	issues	at	stake	in	the	action,	the	amount	in	controversy,	the	parties’
relative	access	to	relevant	information,	the	parties’	resources,	the	importance	of	the	discovery	in	resolving	the	issues,
and	whether	 the	 burden	 or	 expense	 of	 the	 proposed	 discovery	 outweighs	 its	 likely	 benefit.”	Rule	 26(b)(2)(c).	 In
addition,	 the	 court	 can	 limit	 discovery	 “to	 protect	 a	 party	 or	 person	 from	 annoyance,	 embarrassment,	 [or]
oppression.”	Rule	26(c).	The	following	two	cases	consider	the	breadth	of	these	protections.

Price	v.	Leflore	County	Detention	Center	Public	Trust
2014	WL	3672874	(E.D.	Okla.	2014)

PAYNE,	J.
[Plaintiff	Loretta	Price	brings	claims	on	her	behalf	and	on	behalf	of	her	son,	Duane	E.	Sweeten,	who	died

on	August	15,	2011	while	incarcerated	in	Leflore	County	Jail.]
…Plaintiff	seeks	to	compel	Defendant,	Leflore	County	Detention	Center	Public	Trust,	to	respond	to	the

following	discovery	request:

INTERROGATORY	NO.	15:	Please	identify	any	written	complaints	concerning	failure	to	provide	medical	treatment	to	inmates
at	the	detention	center	for	the	ten	years	prior	to	the	filing	of	this	action.

Plaintiff	 argues	 these	 records	 are	 relevant	 to	 her	 allegations	 that	 Defendant	 Trust	 had	 an
unconstitutional	policy	of	denial	of	medical	treatment	to	its	prisoners	and	that	Defendant	Brandi	Saulsberry
was	negligent	in	her	supervision.

…The	Defendant	argues	that	 in	order	to	 identify	all	written	complaints,	Defendant	and	counsel	would
have	 to	 review	 each	 inmate’s	 file	 individually,	 which	 would	 be	 overly	 burdensome.	 The	 Court	 may	 limit
discovery	when	“the	burden	or	expense	of	the	proposed	discovery	outweighs	its	likely	benefit.”	Fed.	R.	Civ.	P.
26(b)(2)(C)(i)-(iii).*	Further,	the	following	non-exclusive	list	of	factors	that	should	be	considered	is	set	out	in
Rule	26(b)(2)(C)(iii):	“the	needs	of	the	case,	the	amount	in	controversy,	the	parties’	resources,	the	importance
of	the	issues	at	stake	in	the	action,	and	the	importance	of	the	discovery	in	resolving	the	issues.”†	Here,	prior
written	 complaints	 regarding	 failure	 to	provide	medical	 treatment	have	 clear	 relevance	and	 importance	 to
resolving	 the	 Plaintiff’s	 claim	 that	 Defendant	 engaged	 in	 a	 custom	 and	 policy	 of	 conduct	 that	 led	 to	 the
alleged	 violation	 of	 Sweeten’s	 Constitutional	 rights.	 There	 is	 no	 alternative	 or	 less	 burdensome	means	 of
obtaining	 this	 information.	Further,	 the	burden	of	responding	 to	 the	Plaintiff’s	 request	 is	primarily	due	 to
Defendant	Trust’s	own	system	for	filing	and	retaining	written	complaints.	As	the	United	States	District	Court
for	the	Northern	District	of	California	notes,	“it	would	be	anomalous	to	permit	defendants	to	avoid	discovery
because	 they	have	 chosen	 to	 store	grievances	 in	a	disorganized	way.”	Henderson	v.	City	&	County	of	San
Francisco,	No.	C-05-234	VRW,	2006	WL	2547611	(N.D.	Cal.	Sept.	1,	2006).

Finally,	Defendant	 argues	 that	 the	 time	 frame	 of	 the	 request	 in	 Interrogatory	 15	 is	 overly	 broad	 and
unreasonably	burdensome.	The	Plaintiff	asks	the	Defendant	to	identify	all	written	complaints	in	the	ten	years
preceding	 the	 filing	 of	 this	 suit.	 The	 Court	 finds	 Defendant’s	 contentions	 regarding	 the	 scope	 of	 the
Interrogatory	No.	15	persuasive.	Rule	26(b)(2)(C)	 instructs	courts	 to	 limit	discovery	to	the	extent	 that	“the
burden	or	expense	of	the	proposed	discovery	outweighs	its	 likely	benefit.”	Here,	the	burden	and	expense	of
reviewing	the	Defendant’s	records	for	written	complaints	regarding	medical	treatment	during	the	ten	years
preceding	 this	 suit	 outweighs	 the	 likely	 benefit.	 Plaintiff	 notes	 in	 her	 Motion	 to	 Compel	 Discovery	 that
Defendant	Brandi	Saulsbury	began	employment	at	the	detention	center	in	2006,	the	same	year	that	the	new
detention	center	facility	opened,	according	to	Defendant	Trust.	Thus,	the	Court	finds	that	discovery	should	be



limited	to	written	complaints	between	January	1,	2006	and	the	filing	of	this	lawsuit	on	February	19,	2013.

Rengifo	v.	Erevos	Enterprises,	Inc.
2007	WL	894376	(S.D.N.Y.	Mar.	20,	2007)

ELLIS,	M.J.
Plaintiff,	Willy	 Rengifo	 (“Rengifo”)	 [who	 brings	 this	 action	 against	 his	 former	 employers	 to	 recover

unpaid	 overtime	 wages	 under	 the	 federal	 Fair	 Labor	 Standards	 Act	 (FLSA)	 and	 New	 York	 Labor	 Law,
among	 other	 claims]	 requests	 this	 Court	 to	 issue	 a	 protective	 order	 pursuant	 to	 Federal	 Rule	 of	 Civil
Procedure	 26(c)	 barring	 discovery	 related	 to	 his	 immigration	 status,	 social	 security	 number,	 and
authorization	to	work	in	the	United	States.…

Rule	 26(c)	 authorizes	 courts,	 for	 good	 cause,	 to	 “make	 any	 order	which	 justice	 requires	 to	 protect	 a
party	or	person	from	annoyance,	embarrassment,	oppression,	or	undue	burden	or	expense,	including…that
certain	matters	not	 be	 inquired	 into,	 or	 that	 the	 scope	 of	 the	disclosure	 or	discovery	be	 limited	 to	 certain
matters.…”	Fed.	R.	Civ.	 P.	 26(c).	 “[T]he	 burden	 is	 upon	 the	 party	 seeking	 non-disclosure	 or	 a	 protective
order	to	show	good	cause.”	Dove	v.	Atlantic	Capital	Corp.,	963	F.2d	15,	19	(2d	Cir.	1992)	(citations	omitted).

Rengifo	argues	that	discovery	related	to	his	 immigration	status,	authorization	to	work	 in	this	country,
and	 social	 security	number	are	not	 relevant	 to	his	 right	 to	 recover	unpaid	wages.	Further,	Rengifo	argues
that	the	intimidating	effect	of	requiring	disclosure	of	immigration	status	is	sufficient	to	establish	“good	cause”
when	 the	 question	 of	 immigration	 status	 only	 goes	 to	 a	 collateral	 issue.	Defendants	 argue	 that	 documents
containing	Rengifo’s	social	security	number	or	tax	identification	number,	such	as	tax	returns,	are	relevant	to
the	 issue	 of	 whether	 he	 is	 entitled	 to	 overtime	 wages,	 which	 is	 a	 central	 issue	 in	 this	 case.	 Additionally,
defendants	 argue	 that	 the	 validity	 of	 Rengifo’s	 social	 security	 number,	 his	 immigration	 status	 and
authorization	to	work	in	this	country	are	relevant	to	his	credibility.…

Courts	 have	 recognized	 the	 in	 terrorem	 effect	 of	 inquiring	 into	 a	 party’s	 immigration	 status	 and
authorization	to	work	in	this	country	when	irrelevant	to	any	material	claim	because	it	presents	a	“danger	of
intimidation	[that]	would	inhibit	plaintiffs	in	pursuing	their	rights.”	Liu	v.	Donna	Karan	International,	Inc.,
207	 F.	 Supp.	 2d	 191,	 193	 (S.D.N.Y.	 2002)	 (citations	 omitted).	 Here,	 Rengifo’s	 immigration	 status	 and
authority	to	work	is	a	collateral	issue.	The	protective	order	becomes	necessary	as	“[i]t	is	entirely	likely	that
any	 undocumented	 [litigant]	 forced	 to	 produce	 documents	 related	 to	 his	 or	 her	 immigration	 status	 will
withdraw	from	the	suit	rather	than	produce	such	documents	and	face…potential	deportation.”	Topo	v.	Dhir,
210	F.R.D.	76,	78	(S.D.N.Y.	2002).…

Rengifo	 also	 seeks	 to	 prevent	 disclosure	 of	 his	 social	 security	 number	 or	 tax	 identification	 number.
Defendants	note	that,	in	support	of	his	claim	for	unpaid	overtime	wages,	Rengifo	has	produced	an	incomplete
set	of	pay	stubs	that	do	not	reflect	all	of	the	compensation	he	has	received	from	corporate	defendants,	and
that	 he	 has	 not	 produced	 any	 records	 regarding	 the	 number	 of	 hours	 he	 has	 worked	 on	 a	 weekly	 basis.
Defendants	contend,	therefore,	that	discovery	of	documents	containing	his	tax	identification	number	or	social
security	number,	such	as	tax	returns,	is	necessary	and	relevant	to	obtain	this	information.	[The	court	rejects
defendants’	argument,	reasoning	that	t]he	information	sought	is	not	relevant	to	the	claims	in	this	case.	Even	if
it	were,	however,	the	corporate	defendants	possess	relevant	data	on	hours	and	compensation,	and	there	is	no
reason	to	assume	that	defendants’	records	are	less	reliable	than	any	records	maintained	by	Rengifo.…

Defendants	 also	 assert	 that	 the	 documents	 requested	 would	 allow	 them	 to	 test	 the	 truthfulness	 of
Rengifo’s	 representations	 to	 his	 employer.	They	 argue	 that	 by	 applying	 for	 a	 job	 and	providing	his	 social
security	number,	Rengifo	represented	to	defendants	that	he	was	a	legal	resident	and	they	are	entitled	to	test
the	 truthfulness	 of	 that	 information.	 Defendants	 further	 argue	 that	 if	 Rengifo	 filed	 tax	 returns,	 this
information	would	be	relevant	to	his	overtime	claim,	but	if	he	failed	to	file	tax	returns,	this	fact	would	affect
the	veracity	of	statements	he	would	potentially	make	at	trial.

While	it	is	true	that	credibility	is	always	at	issue,	that	“does	not	by	itself	warrant	unlimited	inquiry	into
the	 subject	 of	 immigration	 status	 when	 such	 examination	 would	 impose	 an	 undue	 burden	 on	 private
enforcement	of	employment	discrimination	laws.”	Avila-Blum	v.	Casa	de	Cambio	Delgado,	Inc.,	236	F.R.D.
190,	 192	 (S.D.N.Y.	 2006).	 A	 party’s	 attempt	 to	 discover	 tax	 identification	 numbers	 on	 the	 basis	 of	 testing
credibility	appears	to	be	a	back	door	attempt	to	learn	of	immigration	status.	See	E.E.O.C.	v.	First	Wireless
Group,	Inc.,	2007	WL	586720,	*2	(E.D.N.Y.	Feb.	20,	2007).	Further,	the	opportunity	to	test	the	credibility	of	a
party	 based	 on	 representations	made	when	 seeking	 employment	 does	 not	 outweigh	 the	 chilling	 effect	 that
disclosure	 of	 immigration	 status	 has	 on	 employees	 seeking	 to	 enforce	 their	 rights.	 “While	 documented
workers	 face	 the	 possibility	 of	 retaliatory	 discharge	 for	 an	 assertion	 of	 their	 labor	 and	 civil	 rights,
undocumented	workers	 confront	 the	harsher	 reality	 that,	 in	addition	 to	possible	discharge,	 their	 employer
will	 likely	 report	 them	 to	 the	 INS	 and	 they	 will	 be	 subjected	 to	 deportation	 proceedings	 or	 criminal
prosecution.”	Rivera	v.	NIBCO,	Inc.,	364	F.3d	1057,	1064	 (9th	Cir.	2004).	Granting	employers	 the	right	 to





arguments	in	favor	of	the	discovery	limits	set	forth	in	Rule	26(b)(2)(C)	from	those	set	forth	in	Rule	26(c)?
4.	Protective	orders	are	commonly	used,	but	will	not	solve	all	clashes	between	the	broad	scope	of	discovery	and

parties’	interests	in	keeping	certain	matters	confidential.	In	Rengifo	the	court	considered	and	then	rejected	the
possibility	of	using	a	protective	order	because	disclosure	of	information	about	Rengifo’s	immigration	status
would	be	chilling	whether	or	not	it	was	under	seal.	Another	example	arose	in	connection	with	Coca-Cola
Bottling	Co.	v.	Coca-Cola	Co.,	107	F.R.D.	288	(D.	Del.	1985),	in	which	Coca-Cola	bottlers	sued	the
manufacturer	over	the	division	of	profits	from	Diet	Coke.	The	primary	issue	in	contention	was	“whether	the
contractual	term	‘Coca-Cola	Bottler’s	Syrup’	includes	the	syrup	used	to	make	Diet	Coke.”	Id.	at	289.	The
bottlers	contended	that	the	question	could	be	resolved	by	discovering	the	ingredients	used	in	both	drinks.	The
defendant	manufacturer	strongly	resisted	the	effort,	for	reasons	the	opinion	explains:

The	complete	formula	for	Coca-Cola	is	one	of	the	best	kept	trade	secrets	in	the	world.…The	ingredient	that	gives	Coca-Cola
its	distinctive	 taste	 is	a	secret	combination	of	 flavoring	oils	and	 ingredients	known	as	“Merchandise	7X.”	The	formula	for
Merchandise	7X	has	been	tightly	guarded	since	Coca-Cola	was	first	invented	and	is	known	by	only	two	persons	within	The
Coca-Cola	Company.…The	only	written	record	of	the	secret	formula	is	kept	in	a	security	vault…which	can	only	be	opened
upon	a	resolution	from	the	Company’s	Board	of	Directors.

				The	court,	ruling	that	the	formula	was	relevant	and	unprotected	by	any	privilege,	ordered	disclosure	but	also
scheduled	hearings	on	ways	in	which	to	protect	the	trade	secret	from	disclosure	to	third	parties.	Defendant	still
refused	to	comply:

By	letter…counsel	for	the	Company	informed	the	Court	that	the	Company	would	not	disclose	its	formulae,	“[i]n	light	of	the
overriding	commercial	importance	of	the	secrecy	of	the	formulae	to	the	entire	Coca-Cola	system…even	under	the	terms	of	a
stringent	protective	order.…”

				Coca-Cola	Bottling	Co.	v.	Coca-Cola	Co.,	110	F.R.D.	363,	366	(D.	Del.	1986).
The	court	held	a	hearing	on	sanctions,	but	declined	to	impose	a	default	 judgment,	on	the	grounds	that	a

lesser	 sanction	would	be	adequate.	As	 that	 lesser	 sanction,	 the	court	would	 instruct	 the	 jury	 to	 infer	 that	 the
formulas	were	identical.	It	also	ordered	the	defendant	to	pay	attorneys’	fees	and	costs	on	the	motion	to	compel,
though	not	the	costs	related	to	its	original	resistance	to	discovery.

3.	Privilege

Rule	 26(b)(1)	 contains	 another	 explicit	 exception	 to	 its	 broad	 scope:	 It	 makes	 discoverable	 “any	 nonprivileged
matter	that	is	relevant…”	(emphasis	added).	The	law	of	evidence—not	discovery	rules—creates	privileges,	and	you
will	 study	 them	 in	 Evidence.	 For	 now	 a	 brief	 sketch	 will	 supply	 enough	 information	 to	 let	 us	 explore	 how	 the
discovery	system	protects	privileges.

Very	briefly,	one	can	say	that	privileges	typically	protect	information	from	certain	sources.	For	example,	in	a
criminal	case	the	prosecutor	cannot	call	the	defendant	to	the	stand	and	ask	her	if	she	committed	the	crime;	such	an
action	would	 violate	 the	 Fifth	Amendment	 privilege	 against	 self-incrimination.	 Privileges	would	 also	 protect	 the
defendant’s	communications	with	his	attorney,	doctor,	clergy,	and	spouse.	For	an	example,	recall	Butler	v.	Rigsby,
in	Chapter	1,	where	on	grounds	of	privilege	 the	 judge	blocked	disclosure	of	 the	names	of	patients	other	 than	 the
plaintiffs.	These	privileges	are	premised	on	the	notion	that	it	is	important	to	protect	free	communication	with	these
sorts	 of	 people,	 no	 matter	 how	 beneficial	 the	 information	 would	 be	 to	 the	 public.	 Notice	 first	 that	 a	 privilege
objection	has	nothing	to	do	with	relevance:	whether	the	defendant	committed	the	crime	is	highly	relevant.	Second,
notice	that	although	privileges	typically	block	information	from	a	particular	source,	they	do	not	block	the	underlying
facts.	 Thus,	 in	 the	 prosecution	 in	 the	 criminal	 case,	 though	 barred	 by	 the	 Fifth	 Amendment	 from	 asking	 the
defendant	about	her	guilt,	and	barred	by	the	attorney-client	privilege	from	asking	similar	questions	of	her	lawyer,	the
prosecutor	can	introduce	evidence	proving	the	defendant’s	guilt	from	other,	unprivileged	sources.

A	notable	characteristic	of	evidentiary	privileges	is	that	they	are	not	self-actuating.	In	other	words,	privileges
will	 have	 effect	 only	 if	 a	 party	 asserts	 them.	 Moreover,	 privileges,	 even	 if	 asserted,	 can	 later	 be	 waived.	 For
example,	 suppose	 in	a	deposition	or	 trial,	Peters’s	 lawyer	asks	Dodge,	“What	did	you	 tell	your	 lawyer	about	 this
incident?”	If	Dodge’s	lawyer	objects	on	privilege	grounds,	Dodge	will	not	have	to	answer	the	question.	But	if	no
objection	is	raised	and	Dodge	answers	the	question,	the	privilege	will	be	waived,	and	Dodge	can	be	asked	additional
questions	about	his	communications	with	his	lawyer.

Waiver	can	also	result	from	taking	some	action	inconsistent	with	claiming	the	privilege—such	as	disclosing	the
privileged	material	to	a	third	party.	For	example,	suppose	that	well	before	suit	was	filed,	Dodge	disclosed	to	a	friend
the	contents	of	his	statements	to	his	lawyer:	That	action	will	likely	be	held	to	be	a	waiver	of	the	privilege	that	would
otherwise	 apply.	And,	 very	 important	 for	 our	 purposes,	 parties	 can	waive	 privileges	 by	 taking	 certain	 stances	 in
litigation.	For	 example,	 if	Peters	 sues	Dodge	 for	 injuries	 resulting	 from	a	car	 accident,	Peters	waives	 the	doctor-
patient	privilege	for	communications	with	his	treating	physician	about	his	injuries	from	the	accident	because	he	has





c.	Rule	26(b)(5)(B)	tries	to	address	this	problem	of	inadvertent	disclosure	with	what	has	come	to	be	known	in
the	profession	as	a	“claw-back”	provision.	Read	it	while	hoping	fervently	that	you	will	never	need	to	be	the
party	doing	the	“clawing.”	Rule	16,	dealing	with	pretrial	conferences,	scheduling,	and	case	management,
also	allows	the	court	to	consider	agreements	“for	asserting	claims	of	privilege…after	production.”

4.	Trial	Preparation	Material

Privilege	 forces	 the	 discovery	 rules	 to	 accommodate	 the	 goals	 of	 discovery	 with	 larger	 social	 values.	 Another
problem	arises	because	of	the	internal	dynamics	of	a	system	in	which	the	opposing	parties	must	represent	their	own
interests	while	 conducting	 the	 case	 in	 conformity	with	 the	Rules.	Discovery	 thus	 poses	 a	 question	 about	what	 it
means	 to	 be	 an	 “adversary”	 in	 litigation.	 Some	 lawyers	 have	 difficulty	 reconciling	 the	 required	 disclosure	 of
potentially	harmful	information	to	one’s	adversary	with	the	competitive	stance	that	adversarial	litigation	otherwise
fosters.	Moreover,	 the	present	scheme	of	discovery	often	requires	opposing	counsel	 to	cooperate	with	each	other.
This	section	will	examine	contexts	in	which	discovery	clashes	with	adversarial	impulses	and	with	other	social	goals.

Hickman	v.	Taylor	is	the	leading	case	to	tackle	this	issue;	as	you	read	it,	consider	why	that	might	be.	It	may	be
helpful	to	note	that	the	original	Rules	had	no	provision	covering	trial	preparation	materials.	(Rule	26(b)(3)	did	not
become	effective	until	1970.)

Hickman	v.	Taylor
329	U.S.	495	(1947)

Mr.	Justice	MURPHY	delivered	the	opinion	of	the	Court.
This	case	presents	an	important	problem	under	the	Federal	Rules	of	Civil	Procedure,	as	to	the	extent	to

which	a	party	may	inquire	into	oral	and	written	statements	of	witnesses,	or	other	information,	secured	by	an
adverse	party’s	counsel	in	the	course	of	preparation	for	possible	litigation	after	a	claim	has	arisen.…

On	February	 7,	 1943,	 the	 tug	 “J.M.	Taylor”	 sank	while	 engaged	 in	 helping	 to	 tow	 a	 car	 float	 of	 the
Baltimore	&	Ohio	Railroad	across	the	Delaware	River	at	Philadelphia.	The	accident	was	apparently	unusual
in	nature,	the	cause	of	it	still	being	unknown.	Five	of	the	nine	crew	members	were	drowned.	Three	days	later
the	tug	owners	and	the	underwriters	employed	a	law	firm,	of	which	respondent	Fortenbaugh	is	a	member,	to
defend	them	against	potential	suits	by	representatives	of	the	deceased	crew	members	and	to	sue	the	railroad
for	damages	to	the	tug.

A	public	hearing	was	held	on	March	4,	1943,	before	the	United	States	Steamboat	Inspectors,	at	which	the
four	 survivors	 were	 examined.	 This	 testimony	 was	 recorded	 and	made	 available	 to	 all	 interested	 parties.
Shortly	thereafter,	Fortenbaugh	privately	interviewed	the	survivors	and	took	statements	from	them	with	an
eye	toward	the	anticipated	 litigation;	 the	survivors	signed	these	statements	on	March	29.	Fortenbaugh	also
interviewed	other	persons	believed	 to	have	 some	 information	relating	 to	 the	accident	and	 in	 some	cases	he
made	 memoranda	 of	 what	 they	 told	 him.	 At	 the	 time	 when	 Fortenbaugh	 secured	 the	 statements	 of	 the
survivors,	 representatives	 of	 two	 of	 the	 deceased	 crew	 members	 had	 been	 in	 communication	 with	 him.
Ultimately	claims	were	presented	by	representatives	of	all	five	of	the	deceased;	four	of	the	claims,	however,
were	settled	without	litigation.	The	fifth	claimant,	petitioner	herein,	brought	suit	in	a	federal	court	under	the
Jones	Act	on	November	26,	1943,	naming	as	defendants	the	two	tug	owners,	individually	and	as	partners,	and
the	railroad.

One	 year	 later,	 petitioner	 filed	 39	 interrogatories	 directed	 to	 the	 tug	 owners.	 The	 38th	 interrogatory
read:	 “State	 whether	 any	 statements	 of	 the	 members	 of	 the	 crews	 of	 the	 Tugs	 ‘J.M.	 Taylor’	 and
‘Philadelphia’	or	of	any	other	vessel	were	taken	in	connection	with	the	towing	of	the	car	float	and	the	sinking
of	the	Tug	‘John	M.	Taylor.’	[Plaintiff	also	asked	for]	exact	copies	of	all	such	statements	if	in	writing,	and	if
oral,	set	forth	in	detail	the	exact	provisions	of	any	such	oral	statements	or	reports.”…

The	 tug	 owners,	 through	 Fortenbaugh,…while	 admitting	 that	 statements	 of	 the	 survivors	 had	 been
taken,…declined	to	summarize	or	set	forth	the	contents.	They	did	so	on	the	ground	that	such	requests	called
“for	privileged	matter	obtained	in	preparation	for	litigation”	and	constituted	“an	attempt	to	obtain	indirectly
counsel’s	private	files.”	It	was	claimed	that	answering	these	requests	“would	involve	practically	turning	over
not	only	the	complete	files,	but	also	the	telephone	records	and,	almost,	the	thoughts	of	counsel.”…[When	the
district	court	ordered	Fortenbaugh	to	produce	the	requested	statements,	he	refused,	and	the	court	ordered
him	imprisoned	until	he	complied	(but	stayed	the	order	pending	an	appeal).]

The	pre-trial	deposition-discovery	mechanism	established	by	Rules	26	to	37	is	one	of	the	most	significant
innovations	of	the	Federal	Rules	of	Civil	Procedure.	Under	the	prior	federal	practice,	the	pre-trial	functions
of	 notice-giving	 issue-formulation	 and	 fact-revelation	 were	 performed	 primarily	 and	 inadequately	 by	 the
pleadings.	Inquiry	into	the	issues	and	the	facts	before	trial	was	narrowly	confined	and	was	often	cumbersome
in	method.	The	new	rules,	however,	restrict	the	pleadings	to	the	task	of	general	notice-giving	and	invest	the



deposition-discovery	 process	 with	 a	 vital	 role	 in	 the	 preparation	 for	 trial.	 The	 various	 instruments	 of
discovery	now	serve	(1)	as	a	device,	along	with	the	pre-trial	hearing	under	Rule	16,	to	narrow	and	clarify	the
basic	 issues	 between	 the	 parties,	 and	 (2)	 as	 a	 device	 for	 ascertaining	 the	 facts,	 or	 information	 as	 to	 the
existence	or	whereabouts	of	facts,	relative	to	those	issues.	Thus	civil	trials	in	the	federal	courts	no	longer	need
be	carried	on	in	the	dark.	The	way	is	now	clear,	consistent	with	recognized	privileges,	for	the	parties	to	obtain
the	fullest	possible	knowledge	of	the	issues	and	facts	before	trial.…

We	 agree,	 of	 course,	 that	 the	 deposition-discovery	 rules	 are	 to	 be	 accorded	 a	 broad	 and	 liberal
treatment.	 No	 longer	 can	 the	 time-honored	 cry	 of	 “fishing	 expedition”	 serve	 to	 preclude	 a	 party	 from
inquiring	into	the	facts	underlying	his	opponent’s	case.	Mutual	knowledge	of	all	the	relevant	facts	gathered
by	both	parties	 is	essential	 to	proper	 litigation.	To	that	end,	either	party	may	compel	the	other	to	disgorge
whatever	 facts	 he	 has	 in	 his	 possession.	 The	 deposition-discovery	 procedure	 simply	 advances	 the	 stage	 at
which	 the	disclosure	 can	be	 compelled	 from	 the	 time	of	 trial	 to	 the	period	preceding	 it,	 thus	 reducing	 the
possibility	of	surprise.	But	discovery,	like	all	matters	of	procedure,	has	ultimate	and	necessary	boundaries.	As
indicated	by	Rules	[26(c)	and	30(d)],	limitations	inevitably	arise	when	it	can	be	shown	that	the	examination	is
being	conducted	in	bad	faith	or	in	such	a	manner	as	to	annoy,	embarrass	or	oppress	the	person	subject	to	the
inquiry.	And	as	Rule	26(b)	provides,	further	limitations	come	into	existence	when	the	inquiry	touches	upon
the	irrelevant	or	encroaches	upon	the	recognized	domains	of	privilege.

We	also	agree	that	the	memoranda,	statements	and	mental	impressions	in	issue	in	this	case	fall	outside
the	 scope	 of	 the	 attorney-client	 privilege	 and	 hence	 are	 not	 protected	 from	 discovery	 on	 that	 basis.	 It	 is
unnecessary	here	to	delineate	the	content	and	scope	of	that	privilege	as	recognized	in	the	federal	courts.	For
present	purposes,	it	suffices	to	note	that	the	protective	cloak	of	this	privilege	does	not	extend	to	information
which	an	attorney	secures	from	a	witness	while	acting	for	his	client	in	anticipation	of	litigation.	Nor	does	this
privilege	 concern	 the	memoranda,	 briefs,	 communications	 and	 other	writings	 prepared	 by	 counsel	 for	 his
own	use	 in	prosecuting	his	 client’s	 case;	 and	 it	 is	 equally	unrelated	 to	writings	which	 reflect	 an	attorney’s
mental	impressions,	conclusions,	opinions	or	legal	theories.

But	 the	 impropriety	 of	 invoking	 that	 privilege	 does	 not	 provide	 an	 answer	 to	 the	 problem	 before	 us.
Petitioner	has	made	more	than	an	ordinary	request	for	relevant,	non-privileged	facts	in	the	possession	of	his
adversaries	or	their	counsel.	He	has	sought	discovery	as	of	right	of	oral	and	written	statements	of	witnesses
whose	 identity	 is	 well	 known	 and	 whose	 availability	 to	 petitioner	 appears	 unimpaired.	 He	 has	 sought
production	 of	 these	 matters	 after	 making	 the	 most	 searching	 inquiries	 of	 his	 opponents	 as	 to	 the
circumstances	surrounding	the	fatal	accident,	which	inquiries	were	sworn	to	have	been	answered	to	the	best
of	 their	 information	 and	 belief.	 Interrogatories	 were	 directed	 toward	 all	 the	 events	 prior	 to,	 during	 and
subsequent	to	the	sinking	of	the	tug.	Full	and	honest	answers	to	such	broad	inquiries	would	necessarily	have
included	 all	 pertinent	 information	 gleaned	 by	 Fortenbaugh	 through	 his	 interviews	 with	 the	 witnesses.
Petitioner	makes	no	suggestion,	and	we	cannot	assume,	that	the	tug	owners	or	Fortenbaugh	were	incomplete
or	dishonest	in	the	framing	of	their	answers.	In	addition,	petitioner	was	free	to	examine	the	public	testimony
of	the	witnesses	taken	before	the	United	States	Steamboat	Inspectors.	We	are	thus	dealing	with	an	attempt	to
secure	the	production	of	written	statements	and	mental	impressions	contained	in	the	files	and	the	mind	of	the
attorney	 Fortenbaugh	 without	 any	 showing	 of	 necessity	 or	 any	 indication	 or	 claim	 that	 denial	 of	 such
production	 would	 unduly	 prejudice	 the	 preparation	 of	 petitioner’s	 case	 or	 cause	 him	 any	 hardship	 or
injustice.	For	aught	that	appears,	the	essence	of	what	petitioner	seeks	either	has	been	revealed	to	him	already
through	the	interrogatories	or	is	readily	available	to	him	direct	from	the	witnesses	for	the	asking.…

In	our	opinion,	neither	Rule	26	nor	any	other	rule	dealing	with	discovery	contemplates	production	under
such	circumstances.	That	is	not	because	the	subject	matter	is	privileged	or	irrelevant,	as	those	concepts	are
used	in	these	rules.	Here	is	simply	an	attempt,	without	purported	necessity	or	justification,	to	secure	written
statements,	private	memoranda	and	personal	recollections	prepared	or	formed	by	an	adverse	party’s	counsel
in	 the	course	of	his	 legal	duties.	As	such,	 it	 falls	outside	 the	arena	of	discovery	and	contravenes	 the	public
policy	underlying	the	orderly	prosecution	and	defense	of	legal	claims.	Not	even	the	most	liberal	of	discovery
theories	can	justify	unwarranted	inquiries	into	the	files	and	the	mental	impressions	of	an	attorney.

Historically,	a	lawyer	is	an	officer	of	the	court	and	is	bound	to	work	for	the	advancement	of	justice	while
faithfully	 protecting	 the	 rightful	 interests	 of	 his	 clients.	 In	 performing	 his	 various	 duties,	 however,	 it	 is
essential	that	a	 lawyer	work	with	a	certain	degree	of	privacy,	free	from	unnecessary	intrusion	by	opposing
parties	and	 their	counsel.	Proper	preparation	of	a	client’s	case	demands	 that	he	assemble	 information,	 sift
what	he	considers	to	be	the	relevant	from	the	irrelevant	facts,	prepare	his	legal	theories	and	plan	his	strategy
without	undue	and	needless	 interference.	That	 is	 the	historical	and	the	necessary	way	 in	which	 lawyers	act
within	the	framework	of	our	system	of	jurisprudence	to	promote	justice	and	to	protect	their	clients’	interests.
This	 work	 is	 reflected,	 of	 course,	 in	 interviews,	 statements,	 memoranda,	 correspondence,	 briefs,	 mental
impressions,	personal	beliefs,	and	countless	other	tangible	and	intangible	ways—aptly	though	roughly	termed



by	the	Circuit	Court	of	Appeals	in	this	case	as	the	“work	product	of	the	lawyer.”	Were	such	materials	open	to
opposing	counsel	on	mere	demand,	much	of	what	 is	now	put	down	in	writing	would	remain	unwritten.	An
attorney’s	thoughts,	heretofore	inviolate,	would	not	be	his	own.	Inefficiency,	unfairness	and	sharp	practices
would	inevitably	develop	in	the	giving	of	legal	advice	and	in	the	preparation	of	cases	for	trial.	The	effect	on
the	legal	profession	would	be	demoralizing.	And	the	interests	of	the	clients	and	the	cause	of	justice	would	be
poorly	served.

We	do	not	mean	to	say	that	all	written	materials	obtained	or	prepared	by	an	adversary’s	counsel	with	an
eye	toward	litigation	are	necessarily	free	from	discovery	in	all	cases.	Where	relevant	and	non-privileged	facts
remain	hidden	in	an	attorney’s	file	and	where	production	of	those	facts	is	essential	to	the	preparation	of	one’s
case,	 discovery	 may	 properly	 be	 had.	 Such	 written	 statements	 and	 documents	 might,	 under	 certain
circumstances,	be	admissible	in	evidence	or	give	clues	as	to	the	existence	or	location	of	relevant	facts.	Or	they
might	be	useful	for	purposes	of	impeachment	or	corroboration.	And	production	might	be	justified	where	the
witnesses	 are	 no	 longer	 available	 or	 can	 be	 reached	 only	 with	 difficulty.	 Were	 production	 of	 written
statements	 and	 documents	 to	 be	 precluded	 under	 such	 circumstances,	 the	 liberal	 ideals	 of	 the	 deposition-
discovery	portions	of	the	Federal	Rules	of	Civil	Procedure	would	be	stripped	of	much	of	their	meaning.	But
the	general	policy	against	 invading	the	privacy	of	an	attorney’s	course	of	preparation	 is	so	well	recognized
and	so	essential	to	an	orderly	working	of	our	system	of	legal	procedure	that	a	burden	rests	on	the	one	who
would	 invade	that	privacy	to	establish	adequate	reasons	to	justify	production	through	a	subpoena	or	court
order.…

But	as	to	oral	statements	made	by	witnesses	to	Fortenbaugh,	whether	presently	in	the	form	of	his	mental
impressions	 or	 memoranda,	 we	 do	 not	 believe	 that	 any	 showing	 of	 necessity	 can	 be	 made	 under	 the
circumstances	of	this	case	so	as	to	justify	production.…

Denial	of	production	of	this	nature	does	not	mean	that	any	material,	non-privileged	facts	can	be	hidden
from	 the	 petitioner	 in	 this	 case.	 He	 need	 not	 be	 unduly	 hindered	 in	 the	 preparation	 of	 his	 case,	 in	 the
discovery	 of	 facts	 or	 in	 his	 anticipation	 of	 his	 opponents’	 position.	 Searching	 interrogatories	 directed	 to
Fortenbaugh	and	the	 tug	owners,	production	of	written	documents	and	statements	upon	a	proper	showing
and	direct	interviews	with	the	witnesses	themselves	all	serve	to	reveal	the	facts	in	Fortenbaugh’s	possession	to
the	fullest	possible	extent	consistent	with	public	policy.	Petitioner’s	counsel	frankly	admits	that	he	wants	the
oral	statements	only	to	help	prepare	himself	to	examine	witnesses	and	to	make	sure	that	he	has	overlooked
nothing.	That	is	insufficient	under	the	circumstances	to	permit	him	an	exception	to	the	policy	underlying	the
privacy	of	Fortenbaugh’s	professional	activities.	If	there	should	be	a	rare	situation	justifying	production	of
these	matters,	petitioner’s	case	is	not	of	that	type.…
	

Mr.	Justice	JACKSON,	concurring.…
“Discovery”	 is	 one	 of	 the	 working	 tools	 of	 the	 legal	 profession.	 It	 traces	 back	 to	 the	 equity	 bill	 of

discovery	 in	 English	 Chancery	 practice	 and	 seems	 to	 have	 had	 a	 forerunner	 in	 Continental	 practice.	 See
Ragland,	 Discovery	 Before	 Trial	 (1932)	 13-16.	 Since	 1848	 when	 the	 draftsmen	 of	 New	 York’s	 Code	 of
Procedure	 recognized	 the	 importance	 of	 a	 better	 system	 of	 discovery,	 the	 impetus	 to	 extend	 and	 expand
discovery,	as	well	as	the	opposition	to	it,	has	come	from	within	the	Bar	itself.	It	happens	in	this	case	that	it	is
the	plaintiff’s	attorney	who	demands	such	unprecedented	latitude	of	discovery	and,	strangely	enough,	amicus
briefs	in	his	support	have	been	filed	by	several	labor	unions	representing	plaintiffs	as	a	class.	It	is	the	history
of	 the	 movement	 for	 broader	 discovery,	 however,	 that	 in	 actual	 experience	 the	 chief	 opposition	 to	 its
extension	 has	 come	 from	 lawyers	 who	 specialize	 in	 representing	 plaintiffs	 because	 defendants	 have	made
liberal	use	of	it	to	force	plaintiffs	to	disclose	their	cases	in	advance.	Discovery	is	a	two-edged	sword	and	we
cannot	decide	this	problem	on	any	doctrine	of	extending	help	to	one	class	of	litigants.…

Counsel	 for	 the	petitioner	candidly	 said	on	argument	 that	he	wanted	 this	 information	 to	help	prepare
himself	to	examine	witnesses,	to	make	sure	he	overlooked	nothing.	He	bases	his	claim	to	it	in	his	brief	on	the
view	that	the	Rules	were	to	do	away	with	the	old	situation	where	a	law	suit	developed	into	“a	battle	of	wits
between	counsel.”	But	a	common	law	trial	is	and	always	should	be	an	adversary	proceeding.	Discovery	was
hardly	 intended	 to	 enable	 a	 learned	 profession	 to	 perform	 its	 functions	 either	 without	 wits	 or	 on	 wits
borrowed	from	the	adversary.

The	real	purpose	and	the	probable	effect	of	 the	practice	ordered	by	the	district	court	would	be	to	put
trials	on	a	level	even	lower	than	a	“battle	of	wits.”	I	can	conceive	of	no	practice	more	demoralizing	to	the	Bar
than	to	require	a	lawyer	to	write	out	and	deliver	to	his	adversary	an	account	of	what	witnesses	have	told	him.
…
	

Mr.	Justice	FRANKFURTER	joins	in	this	opinion.









[Expert	Employed	Only	 for	Trial	Preparation.	Ordinarily,	 a	 party	may	not,	 by	 interrogatories	 or	deposition,	 discover	 facts
known	or	opinions	held	by	an	expert	who	has	been	retained	or	specially	employed	by	another	party	in	anticipation	of	litigation
or	to	prepare	for	trial	and	who	is	not	expected	to	be	called	as	a	witness	at	trial.	But	a	party	may	do	so	only:

(i)				as	provided	in	Rule	35(b);	or
(ii)			on	showing	exceptional	circumstances	under	which	it	is	impracticable	for	the	party	to	obtain	facts	or	opinions	on	the	same

subject	by	other	means.]
	
Assuming	arguendo	that	Dr.	Lucas’	report	is	covered	by	Rule	26(b)(4),	it	would	nevertheless	be	discoverable
under	 the	 circumstances	 presented	 in	 this	 case.	 In	 the	 instant	 lawsuit,	 Plaintiff	 alleges	 that,	 as	 a	 result	 of
sexual	harassment	by	co-defendant	Zona,	a	supervisor	in	the	employ	of	the	Defendant,	she	was	“reduced	to	a
severely	depressed	emotional	 state	and	her	 employment	was	 terminated	when	 she	did	not	acquiesce	 to	 the
advances	of	[Zona].”	Complaint,	 filed	on	September	23,	1993,	at	6.	According	to	a	complaint	filed	with	the
Jacksonville	 Equal	 Opportunity	 Commission,	 Plaintiff	 apparently	 was	 terminated	 from	 her	 position	 with
Defendant	Haskell	Company	on	June	5,	1992.	Thus,	her	mental	and	emotional	state	ten	days	later	on	June	15,
1992,	the	date	on	which	she	was	examined	by	Dr.	Lucas,	is	highly	probative	with	regard	to	the	above-quoted
allegation,	which	is	essential	to	her	case.

This	 highly	 probative	 information	 is	 discoverable	 notwithstanding	Rule	 26(b)(4),	moreover,	 given	 the
nature	 of	 the	 report	 at	 issue.	 Apparently,	 no	 other	 comparable	 report	 was	 prepared	 during	 the	 weeks
immediately	following	Plaintiff’s	discharge.	Thus,	the	Defendant	could	not	obtain	the	information	contained
in	Dr.	Lucas’	report	by	other	means.	In	a	case	almost	on	all	fours	with	the	instant	one,	the	Court	recognized
that	 even	 “independent	 examinations…pursuant	 to	 Rule	 35	 would	 not	 contain	 equivalent	 information.”
Dixon	 v.	 Cappellini,	 88	 F.R.D.	 1,	 3	 (M.D.	 Pa.	 1980).	 Under	 these	 facts,	 it	 appears	 there	 are	 exceptional
circumstances	favoring	disclosure	of	Dr.	Lucas’	report,	and	that	the	Defendant	could	not	obtain	comparable
information	by	other	means.	Accordingly,	the	Motion	is	DENIED.…

Chiquita	International	Ltd.	v.	M/V	Bolero	Reefer
1994	U.S.	Dist.	LEXIS	5820	(S.D.N.Y.	1994)

FRANCIS,	M.J.
This	 is	 a	 maritime	 action	 in	 which	 the	 shipper,	 Chiquita	 International	 Ltd.	 (“Chiquita”),	 sues	 the

carrier,	 International	 Reefer	 Services,	 S.A.	 (“International	 Reefer”),	 for	 cargo	 loss	 and	 damage.	 Chiquita
alleges	 that	 International	Reefer	was	 engaged	 to	 transport	 154,660	boxes	 of	bananas	 from	Puerto	Bolivar,
Ecuador	 to	 Bremerhaven,	 Germany	 aboard	 the	 M/V	 Bolero	 Reefer.	 However,	 because	 of	 alleged
malfunctions	of	the	vessel’s	loading	cranes	and	side-ports,	only	111,660	boxes	were	loaded.	Thus,	43,000	boxes
of	 bananas	were	 left	 on	 the	wharf	 and	were	 later	 disposed	 of.	The	 cargo	 that	 did	 arrive	 in	Germany	was
allegedly	in	poor	condition.

International	Reefer	has	submitted	a	 letter	 in	support	of	an	application	to	compel	discovery	of	Joseph
Winer.	Mr.	Winer	 is	 a	marine	 surveyor	 who	 examined	 the	 vessel	 and	 loading	 gear	 at	 Chiquita’s	 request
shortly	 after	 the	 vessel	 arrived	 in	 Bremerhaven.	 International	 Reefer	 seeks	 Mr.	 Winer’s	 deposition	 and
production	of	the	file	he	assembled	in	connection	with	his	inspection.	Chiquita	has	objected	to	these	demands
on	 the	ground	 that	Mr.	Winer	 is	 a	non-testifying	 expert	as	 to	whom	discovery	 is	 closely	 circumscribed	by
Rule	26(b)(4)([D])	of	the	Federal	Rules	of	Civil	Procedure.	International	Reefer	replies	that	Mr.	Winer	is	a
fact	witness	rather	than	an	expert.	Moreover,	even	if	he	is	an	expert,	International	Reefer	argues	that	the	fact
that	he	 is	 the	only	 surveyor	who	observed	 the	vessel	 shortly	after	 it	docked	 is	an	exceptional	circumstance
warranting	discovery.…

[The	opinion	quotes	Rule	26(b)(4)(D).]
[A]	non-testifying	expert	is	generally	immune	from	discovery.
Mr.	Winer	qualifies	as	such	an	expert.	He	is	a	marine	engineer	who	was	specifically	engaged	by	Chiquita

to	examine	the	vessel	in	connection	with	the	cargo	loss	claim.	He	is	clearly	an	“expert”	in	that	he	brought	his
technical	background	to	bear	in	observing	the	condition	of	the	gear	and	offering	his	opinion	to	Chiquita.	He
does	not	forfeit	this	status	merely	because	he	made	a	personal	examination	of	the	vessel	and	therefore	learned
“facts,”	 rather	 than	 simply	 offering	 an	 opinion	 based	 on	 the	 observations	 of	 others.	 Rule	 26(b)(4)[(D)]
generally	 precludes	 discovery	 of	 “facts	 known	 or	 opinions”	 held	 by	 a	 non-testifying	 expert,	 and	 so	 it
anticipates	that	such	an	expert	may	make	his	or	her	own	investigation.	Thus,	the	relevant	distinction	is	not
between	 fact	 and	 opinion	 testimony	 but	 between	 those	 witnesses	 whose	 information	 was	 obtained	 in	 the
normal	 course	 of	 business	 and	 those	 who	 were	 hired	 to	 make	 an	 evaluation	 in	 connection	 with	 expected
litigation.	See	Harasimowicz	v.	McAllister,	78	F.R.D.	319,	320	(E.D.	Pa.	1978)	(medical	examiner	subject	to
ordinary	discovery	on	routine	autopsy);	Congrove	v.	St.	Louis-San	Francisco	Railway,	77	F.R.D.	503,	504-05
(W.D.	Mo.	 1978)	 (treating	 physician	 subject	 to	 ordinary	 discovery).	 Here,	Mr.	Winer	 falls	 into	 the	 latter





among	such	tactics.	Such	depressing	behavior	has	several	sources,	some	of	which	lie	in	the	design	of	the	discovery
system	itself.	The	Federal	Rules	envisioned	discovery’s	operating	largely	without	judicial	supervision,	and	the	Rules
therefore	speak	of	lawyers	exchanging	various	discovery	requests	without	intervention	by	the	court.	Judges	become
involved	only	when	the	system	breaks	down.	We	now	consider	the	ways	in	which	the	discovery	system	can	break
down,	and	the	powers	courts	have	to	intervene.

1.	Types	of	Discovery	Disputes

Before	assessing	the	effectiveness	of	court	interventions,	it	may	help	to	understand	some	types	of	disagreements	that
become	 full-fledged	 discovery	 disputes,	 often	 involving	 the	 judge.	One	 common	 subject	 of	 dispute	 is	 the	 proper
scope	of	discovery.	 Imagine	 that	Peters	has	 sued	Dodge	 for	 injuries	 resulting	 from	an	auto	accident.	Dodge	asks
Peters	for	documents	reflecting	all	of	Peters’s	medical	treatments	for	the	past	ten	years.	Peters	objects:	He	believes
that	the	request	is	overbroad	and	at	least	some	of	the	documents	requested	are	privileged.	Dodge	maintains	that	the
request	 is	 appropriate,	 as	 past	 medical	 records	 would	 indicate	 whether	 some	 of	 the	 injuries	 claimed	 by	 Peters
predated	the	accident.	In	Peters’s	view,	Dodge	has	abused	the	discovery	tools	by	asking	for	more	information	than
the	claim	justifies.	In	Dodge’s	view,	Peters	is	stonewalling—resisting	appropriate	requests	for	discovery.

A	 second	 common	 subject	 of	 dispute	 concerns	 whether	 a	 party	 has	 lost	 or	 destroyed	 important	 evidence.
Imagine,	again,	that	Peters	has	sued	Dodge	for	injuries	resulting	from	an	auto	accident.	Dodge	requests	all	e-mails
sent	or	received	by	Peters	since	the	time	of	the	accident	that	reference	the	crash.	Peters	does	not	object	to	the	scope
of	 the	 request,	 but	 responds	 that	 he	deleted	 all	 of	 his	 e-mails	when	he	 sold	his	 computer	 and	 so	 the	 information
sought	 is	 no	 longer	 available.	 Until	 recently,	 the	 Rules	 did	 not	 expressly	 address	 this	 type	 of	 problem,	 but	 the
common	law	did.	Now,	the	Rules	do	as	well,	at	least	concerning	electronic	discovery.	Read	Rule	37(e).	Under	the
common	 law	 and	 now	 the	 Rules,	 parties	 are	 obligated	 to	 preserve	 evidence	 relevant	 to	 pending	 or	 reasonably
foreseeable	litigation.	The	failure	to	preserve	or	destruction	of	this	type	of	evidence	is	called	spoliation,	and	courts
can	sanction	parties	who	do	so.

Some	 cases	 of	 spoliation	 involve	 truly	 nefarious	 conduct:	 Having	 received	 the	 document	 request	 from	 her
lawyer,	Party	shreds	the	relevant	document.	In	other	cases,	difficulties	arise	not	from	misconduct	by	either	side,	but
from	 the	 complexity	 of	 data	management	 in	 the	modern	world,	 combined	with	 age-old	human	problems	of	 poor
communication	and	 inattention	 to	detail.	The	 resulting	mistakes	and	misunderstandings—not	 just	among	 lawyers,
but	between	 lawyers	and	 their	own	clients—force	courts	 to	sort	out	who	made	a	mistake,	what	was	 their	 level	of
culpability,	and	what	can	and	should	be	done	to	correct	the	problem.

Zubulake	v.	UBS	Warburg	LLP
229	F.R.D.	422	(S.D.N.Y.	2003)

SCHEINDLIN,	J.
…What	is	true	in	love	is	equally	true	at	law:	Lawyers	and	their	clients	need	to	communicate	clearly	and

effectively	 with	 one	 another	 to	 ensure	 that	 litigation	 proceeds	 efficiently.	 When	 communication	 between
counsel	and	client	breaks	down,	conversation	becomes	“just	crossfire,”	and	there	are	usually	casualties.

I.	Introduction
This	 is	 the	fifth	written	opinion	 in	this	case,	a	relatively	routine	employment	discrimination	dispute	 in

which	discovery	has	now	lasted	over	two	years.	Laura	Zubulake	is	once	again	moving	to	sanction	UBS	for	its
failure	to	produce	relevant	information	and	for	its	tardy	production	of	such	material.…

II.	Facts
…Zubulake	 is	an	equities	 trader	specializing	 in	Asian	securities	who	 is	 suing	her	 former	employer	 for

gender	discrimination,	failure	to	promote,	and	retaliation	under	federal,	state,	and	city	law.
A.	Background

Zubulake	filed	an	initial	charge	of	gender	discrimination	with	the	EEOC	on	August	16,	2001.	Well	before
that,	however—as	early	as	April	2001—UBS	employees	were	on	notice	of	Zubulake’s	impending	court	action.
After	she	received	a	right-to-sue	letter	from	the	EEOC,	Zubulake	filed	this	lawsuit	on	February	15,	2002.

Fully	aware	of	their	common	law	duty	to	preserve	relevant	evidence,	UBS’s	in-house	attorneys	gave	oral
instructions	in	August	2001—immediately	after	Zubulake	filed	her	EEOC	charge—instructing	employees	not
to	destroy	or	delete	material	potentially	relevant	to	Zubulake’s	claims,	and	in	fact	to	segregate	such	material
into	 separate	 files	 for	 the	 lawyers’	 eventual	 review.…	 [These	 same	 instructions	were	 reiterated	 in	August
2001,	and	again	in	February,	August,	and	September	of	2002.]



B.	Procedural	History
In	Zubulake	I,	 I	addressed	Zubulake’s	claim	that	relevant	e-mails	had	been	deleted	from	UBS’s	active

servers	 and	 existed	 only	 on	 “inaccessible”	 archival	 media	 (i.e.,	 backup	 tapes).	 Arguing	 that	 e-mail
correspondence	 that	 she	needed	 to	prove	her	case	 existed	only	on	 those	backup	 tapes,	Zubulake	called	 for
their	 production.	 UBS	 moved	 for	 a	 protective	 order	 shielding	 it	 from	 discovery	 altogether	 or,	 in	 the
alternative,	shifting	the	cost	of	backup	tape	restoration	onto	Zubulake.	Because	the	evidentiary	record	was
sparse,	I	ordered	UBS	to	bear	the	costs	of	restoring	a	sample	of	the	backup	tapes.

After	the	sample	tapes	were	restored,	UBS	continued	to	press	for	cost	shifting	with	respect	to	any	further
restoration	 of	 backup	 tapes.	 In	Zubulake	III,	 I	 ordered	 UBS	 to	 bear	 the	 lion’s	 share	 of	 restoring	 certain
backup	 tapes	 because	 Zubulake	 was	 able	 to	 demonstrate	 that	 those	 tapes	 were	 likely	 to	 contain	 relevant
information.…	In	the	restoration	effort,	the	parties	discovered	that	certain	backup	tapes	[were]	missing.	They
also	 discovered	 a	 number	 of	 e-mails	 on	 the	 backup	 tapes	 that	 were	 missing	 from	 UBS’s	 active	 files,
confirming	Zubulake’s	suspicion	that	relevant	e-mails	were	being	deleted	or	otherwise	lost.

Zubulake	III	 begat	Zubulake	IV,	 where	Zubulake	moved	 for	 sanctions	 as	 a	 result	 of	UBS’s	 failure	 to
preserve	all	relevant	backup	tapes,	and	UBS’s	deletion	of	relevant	e-mails.	Finding	fault	in	UBS’s	document
preservation	strategy	but	lacking	evidence	that	the	lost	tapes	and	deleted	e-mails	were	particularly	favorable
to	Zubulake,	 I	ordered	UBS	to	pay	 for	 the	re-deposition	of	 several	key	UBS	employees—Varsano,	Chapin,
Hardisty,	Kim,	and	Tong—so	that	Zubulake	could	inquire	about	the	newly-restored	e-mails.

C.	The	Instant	Dispute
The	essence	of	the	current	dispute	is	that	during	the	re-depositions	required	by	Zubulake	IV,	Zubulake

learned	about	more	deleted	e-mails	and	about	the	existence	of	e-mails	preserved	on	UBS’s	active	servers	that
were,	 to	 that	 point,	 never	 produced.	 In	 sum,	 Zubulake	 has	 now	 presented	 evidence	 that	 UBS	 personnel
deleted	relevant	e-mails,	some	of	which	were	subsequently	recovered	from	backup	tapes	(or	elsewhere)	and
thus	produced	to	Zubulake	long	after	her	initial	document	requests,	and	some	of	which	were	lost	altogether.
Zubulake	 has	 also	 presented	 evidence	 that	 some	UBS	personnel	 did	 not	 produce	 responsive	 documents	 to
counsel	until	recently,	depriving	Zubulake	of	the	documents	for	almost	two	years.…	Zubulake	now	moves	for
sanctions	as	a	result	of	UBS’s	purported	discovery	failings.	In	particular,	she	asks—as	she	did	in	Zubulake	IV
—that	an	adverse	inference	instruction	be	given	to	the	jury	that	eventually	hears	this	case.

III.	Legal	Standard
Spoliation	is	the	destruction	or	significant	alteration	of	evidence,	or	the	failure	to	preserve	property	for

another’s	 use	 as	 evidence	 in	 pending	 or	 reasonably	 foreseeable	 litigation.	 The	 determination	 of	 an
appropriate	 sanction	 for	 spoliation,	 if	 any,	 is	 confined	 to	 the	 sound	 discretion	 of	 the	 trial	 judge,	 and	 is
assessed	 on	 a	 case-by-case	 basis.	 The	 authority	 to	 sanction	 litigants	 for	 spoliation	 arises	 jointly	 under	 the
Federal	Rules	of	Civil	Procedure	and	the	court’s	inherent	powers.

The	 spoliation	 of	 evidence	 germane	 to	 proof	 of	 an	 issue	 at	 trial	 can	 support	 an	 inference	 that	 the
evidence	would	have	been	unfavorable	to	the	party	responsible	for	its	destruction.	A	party	seeking	an	adverse
inference	 instruction	 (or	 other	 sanctions)	 based	 on	 the	 spoliation	 of	 evidence	must	 establish	 the	 following
three	elements:	(1)	that	the	party	having	control	over	the	evidence	had	an	obligation	to	preserve	it	at	the	time
it	 was	 destroyed;	 (2)	 that	 the	 records	 were	 destroyed	 with	 a	 “culpable	 state	 of	 mind”	 and	 (3)	 that	 the
destroyed	evidence	was	“relevant”	to	the	party’s	claim	or	defense	such	that	a	reasonable	trier	of	fact	could
find	that	it	would	support	that	claim	or	defense.

In	 this	 circuit,	 a	 “culpable	 state	 of	 mind”	 for	 purposes	 of	 a	 spoliation	 inference	 includes	 ordinary
negligence.	When	evidence	is	destroyed	in	bad	faith	(i.e.,	intentionally	or	willfully),	that	fact	alone	is	sufficient
to	demonstrate	 relevance.	By	 contrast,	when	 the	destruction	 is	negligent,	 relevance	must	be	proven	by	 the
party	seeking	the	sanctions.…

IV.	Discussion
…In	Zubulake	IV,	I	summarized	a	litigant’s	preservation	obligations:

Once	 a	party	 reasonably	 anticipates	 litigation,	 it	must	 suspend	 its	 routine	document	 retention/destruction	policy	 and	put	 in
place	a	“litigation	hold”	to	ensure	the	preservation	of	relevant	documents.	As	a	general	rule,	that	litigation	hold	does	not	apply
to	inaccessible	backup	tapes	(e.g.,	those	typically	maintained	solely	for	the	purpose	of	disaster	recovery),	which	may	continue	to
be	recycled	on	the	schedule	set	forth	in	the	company’s	policy.	On	the	other	hand,	if	backup	tapes	are	accessible	(i.e.,	 actively
used	for	information	retrieval),	then	such	tapes	would	likely	be	subject	to	the	litigation	hold.

A	party’s	discovery	obligations	do	not	end	with	the	implementation	of	a	“litigation	hold”—to	the	contrary,
that’s	only	the	beginning.…









Producer	believes	that	both	documents	are	protected	by	the	attorney-client	privilege.	How	should	Producer
raise	that	objection?	See	Rules	26(c)	and	37(a).	If	the	parties	cannot	agree	on	whether	the	documents	are
privileged,	each	has	an	option:	Supplier	can	move	to	compel	production	of	the	document,	and	Producer	can
resist	by	asserting	privilege.	Or,	Producer	can	move	for	a	protective	order	under	Rule	26(c)	and	Supplier	can
resist	the	motion	by	arguing	that	the	letters	are	not	privileged.	If	you	were	representing	Supplier,	which	path
would	you	prefer?	If	you	were	representing	Producer?

f.	Producer’s	response	to	Supplier’s	request	states	simply,	“The	requested	documents	have	not	been	produced
because	they	are	protected	by	the	attorney-client	privilege.”	What	should	Supplier	do?	See	Rules	26(b)(5)
(A),	37(a)(4),	37(a)(3)(B).

2.	Having	filed	a	complaint	against	Baxter	Corp.	for	breach	of	contract	and	received	the	required	disclosures,
Arthur	Corp.	sends	Baxter	a	set	of	interrogatories	seeking	some	routine	information	about	the	details	of
company	organization,	such	as	which	officers	and	employees	are	responsible	for	which	aspects	of	the
company’s	affairs.	Baxter	refuses	to	answer	any	of	the	interrogatories,	noting	in	its	response	that	these	matters
are	not	relevant	to	the	claims	and	defenses	of	the	action.	Arthur’s	lawyer	believes	that	the	interrogatories	are
entirely	proper	because	they	enable	her	to	decide	which	officers	to	depose—and	so	are	included	within	Rule
26(b)(1).
a.	How	should	Arthur’s	lawyer	proceed	if	she	wants	to	get	answers	to	her	interrogatories?
b.	Can	Arthur	seek	sanctions?	Under	what	Rule(s)?
c.	Baxter	serves	a	notice	to	take	the	deposition	of	Alice	Arthur,	the	President	of	Arthur	Corp.	On	the	appointed

day,	Arthur	doesn’t	show	up.	As	attorney	for	Baxter,	what	remedies	would	you	seek?	See	Rule	37(d).
d.	When	Baxter	seeks	sanctions,	Arthur	claims	that	Baxter	purposefully	scheduled	the	deposition	at	an

extremely	inconvenient	place	and	requests	that	the	location	be	changed.	Should	that	argument,	if	true,	block
or	mitigate	sanctions?

e.	When	Baxter	deposes	Alice	Arthur,	her	lawyer	interposes	numerous	objections,	with	the	result	that	at	the	end
of	seven	hours,	the	deposition	is	just	getting	into	the	core	inquiries	Baxter	has	planned.	Alice	and	her	lawyer
stand,	call	for	the	end	of	the	deposition,	and	draw	Baxter’s	attention	to	the	seven-hour	provision	of	Rule
30(d)(1).	What	should	Baxter	do?

f.	Arthur	and	Baxter	serve	discovery	on	each	other,	including	interrogatories,	notices	of	depositions,	and
requests	for	the	production	of	documents.	Arthur	believes	that	it	has	responded	in	good	faith	to	Baxter’s
requests	but	that	Baxter	has	been	systematically	uncooperative,	raising	many	barely	tenable	objections,
declining	to	produce	documents	until	threatened	with	a	motion	seeking	a	court	order,	producing	incomplete
sets	of	documents,	then	producing	overwhelming	quantities	of	documents	in	which	the	relevant	material	is
buried,	and	similar	tactics.	What	should	Arthur	do?

3.	Remedies:	Management	and	Sanctions

Having	 decided	 that	 a	 party	 has	 violated	 its	 discovery	 obligations,	 the	 court	must	 then	 decide	what	 sanctions	 to
apply.	Read	Rule	37(b);	 it	 gives	 courts	wide	 latitude	 to	determine	appropriate	 sanctions	 for	discovery	violations,
including	dismissal	of	claims,	limiting	the	evidence	parties	can	use	at	trial,	and	awards	of	attorneys’	fees.*

Recall	the	Zubulake	case,	 in	which	Judge	Scheindlin	concluded	that	defendant	UBS	had	failed	to	preserve	e-
mails	and	deleted	presumably	relevant	e-mails	willfully.	Following	is	Judge	Scheindlin’s	assessment	of	appropriate
sanctions	for	UBS:

Having	concluded	that	UBS	was	under	a	duty	to	preserve	the	e-mails	and	that	it	deleted	presumably	relevant	e-mails	willfully,	I	now
consider	the	full	panoply	of	available	sanctions.	In	doing	so,	I	recognize	that	a	major	consideration	in	choosing	an	appropriate	sanction
—along	with	punishing	UBS	and	deterring	future	misconduct—is	to	restore	Zubulake	to	the	position	that	she	would	have	been	in	had
UBS	faithfully	discharged	its	discovery	obligations.	That	being	so,	I	find	that	the	following	sanctions	are	warranted.

First,	 the	 jury	 empanelled	 to	hear	 this	 case	will	 be	given	an	adverse	 inference	 instruction	with	 respect	 to	 e-mails	deleted	 after
August	 2001,	 and	 in	 particular,	 with	 respect	 to	 e-mails	 that	 were	 irretrievably	 lost	 when	 UBS’s	 backup	 tapes	 were	 recycled.	 [An
adverse	 inference	 instruction	 would	 tell	 the	 jury	 to	 infer	 that	 these	 lost	 and	 destroyed	 e-mails	 would	 have	 been	 favorable	 to	 the
plaintiff.]	No	one	can	ever	know	precisely	what	was	on	those	tapes,	but	 the	content	of	e-mails	recovered	from	other	sources—along
with	the	fact	that	UBS	employees	willfully	deleted	e-mails—is	sufficiently	favorable	to	Zubulake	that	I	am	convinced	that	the	contents
of	the	lost	tapes	would	have	been	similarly,	if	not	more,	favorable.

Second,	Zubulake	argues	that	the	e-mails	that	were	produced,	albeit	late,	“are	brand	new	and	very	significant	to	Ms.	Zubulake’s
retaliation	claim	and	would	have	affected	[her]	examination	of	every	witness…in	this	case.”…These	arguments	stand	unrebutted	and
are	therefore	adopted	in	full	by	the	Court.	Accordingly,	UBS	is	ordered	to	pay	the	costs	of	any	depositions	or	re-depositions	required	by
the	late	production.

Third,	UBS	is	ordered	to	pay	the	costs	of	this	motion.
Finally,	I	note	that	UBS’s	belated	production	has	resulted	in	a	self-executing	sanction.	Not	only	was	Zubulake	unable	to	question

UBS’s	witnesses	using	the	newly	produced	e-mails,	but	UBS	was	unable	to	prepare	those	witnesses	with	the	aid	of	those	e-mails.	Some
of	 UBS’s	 witnesses,	 not	 having	 seen	 these	 e-mails,	 have	 already	 given	 deposition	 testimony	 that	 seems	 to	 contradict	 the	 newly
discovered	evidence.…



	
Consider	also	the	following	case,	in	which	the	court	despairs	of	excessive	gamesmanship	during	discovery	and

imposes	a	creative	sanction	for	one	attorney	who	crossed	the	line.

Security	National	Bank	of	Sioux	City	v.	Abbott	Laboratories
2014	WL	3704277	(N.D.	Iowa	July	28,	2014)

BENNETT,	J.
Something	is	rotten,	but	contrary	to	Marcellus’s	suggestion	to	Horatio,	it’s	not	in	Denmark.	Rather,	it’s

in	discovery	in	modern	federal	civil	litigation	right	here	in	the	United	States.…
Discovery—a	process	intended	to	facilitate	the	free	flow	of	information	between	parties—is	now	too	often

mired	 in	 obstructionism.	 Today’s	 “litigators”	 are	 quick	 to	 dispute	 discovery	 requests,	 slow	 to	 produce
information,	 and	 all-too-eager	 to	 object	 at	 every	 stage	 of	 the	 process.	 They	 often	 object	 using	 boilerplate
language	containing	every	objection	imaginable,	despite	the	fact	that	courts	have	resoundingly	disapproved	of
such	boilerplate	objections.	Some	litigators	do	this	to	grandstand	for	their	client,	to	intentionally	obstruct	the
flow	of	 clearly	discoverable	 information,	 to	 try	and	win	a	war	of	attrition,	or	 to	 intimidate	and	harass	 the
opposing	party.	Others	do	it	simply	because	it’s	how	they	were	taught.…	Whatever	the	reason,	obstructionist
discovery	conduct	is	born	of	a	warped	view	of	zealous	advocacy,	often	formed	by	insecurities	and	fear	of	the
truth.	This	conduct	fuels	the	astronomically	costly	litigation	industry	at	the	expense	of	“the	just,	speedy,	and
inexpensive	 determination	 of	 every	 action	 and	 proceeding.”	 Fed.	 R.	 Civ.	 P.	 1.	 It	 persists	 because	 most
litigators	 and	 a	 few	 real	 trial	 lawyers—even	 very	 good	 ones,	 like	 the	 lawyers	 in	 this	 case—have	 come	 to
accept	it	as	part	of	the	routine	chicanery	of	federal	discovery	practice.

But	 the	 litigators	 and	 trial	 lawyers	 do	 not	 deserve	 all	 the	 blame	 for	 obstructionist	 discovery	 conduct
because	judges	so	often	ignore	this	conduct,	and	by	doing	so	we	reinforce—even	 incentivize—obstructionist
tactics.…	 Unless	 judges	 impose	 serious	 adverse	 consequences,	 like	 court-imposed	 sanctions,	 litigators’
conditional	reflexes	will	persist.	The	point	of	court-imposed	sanctions	is	to	stop	reinforcing	winning	through
obstruction.

While	obstructionist	tactics	pervade	all	aspects	of	pretrial	discovery,	this	case	involves	discovery	abuse
perpetrated	during	depositions.	Earlier	this	year,	in	preparation	for	a	hard-fought	product	liability	jury	trial,
I	was	 called	 upon	by	 the	 parties	 to	 rule	 on	 numerous	 objections	 to	 deposition	 transcripts	 that	 the	 parties
intended	 to	use	 at	 trial.	 I	 noticed	 that	 the	deposition	 transcripts	were	 littered	with	what	 I	perceived	 to	be
meritless	 objections	 made	 by	 one	 of	 the	 defendant’s	 lawyers,	 whom	 I	 refer	 to	 here	 as	 “Counsel.”	 I	 was
shocked	 by	 what	 I	 read.	 Thus,	 for	 the	 reasons	 discussed	 below,	 I	 find	 that	 Counsel’s	 deposition	 conduct
warrants	sanctions.…

[The	 court	 describes	 “hundreds	 of	 unnecessary	 objections	 and	 interruptions”	 by	 Counsel	 during
depositions,	 most	 of	 which	 “completely	 lacked	 merit	 and	 often	 ended	 up	 influencing	 how	 the	 witnesses
responded	to	questions.”]

Based	 on	 Counsel’s	 deposition	 conduct,	 I	 would	 be	 well	 within	 my	 discretion	 to	 impose	 substantial
monetary	sanctions	on	Counsel.	But	I	am	less	interested	in	negatively	affecting	Counsel’s	pocketbook	than	I
am	in	positively	affecting	Counsel’s	obstructive	deposition	practices.	I	am	also	interested	in	deterring	others
who	might	be	inclined	to	comport	themselves	similarly	to	Counsel.…	Deterrence	is	especially	important	given
that	so	many	litigators	are	trained	to	make	obstructionist	objections.	For	instance,	at	trial,	when	I	challenged
Counsel’s	 use	 of	 “form”	 objections,	 Counsel	 responded,	 “Well,	 I’m	 sorry,	 Your	 Honor,	 but	 that	 was	my
training.…”	While	monetary	sanctions	are	certainly	warranted	for	Counsel’s	witness	coaching	and	excessive
interruptions,	a	more	outside-the-box	sanction	may	better	serve	 the	goal	of	changing	 improper	 tactics	 that
modern	litigators	are	trained	to	use.	See	Matthew	L.	Jarvey,	Note,	Boilerplate	Discovery	Objections:	How	They
Are	Used,	Why	They	Are	Wrong,	 and	What	We	Can	Do	About	 Them,	 61	Drake	 L.	 Rev.	 913,	 931-36	 (2013)
(discussing	the	importance	of	unorthodox	sanctions	in	deterring	discovery	abuse).

In	light	of	this	goal,	I	impose	the	following	sanction:	Counsel	must	write	and	produce	a	training	video	in
which	Counsel,	or	another	partner	in	Counsel’s	firm,	appears	and	explains	the	holding	and	rationale	of	this
opinion,	and	provides	specific	steps	lawyers	must	take	to	comply	with	its	rationale	in	future	depositions	in	any
federal	and	state	court.…	The	lawyer	in	the	video	must	state	that	the	video	is	being	produced	and	distributed
pursuant	to	a	federal	court’s	sanction	order	regarding	a	partner	in	the	firm,	but	the	lawyer	need	not	state	the
name	of	the	partner,	the	case	the	sanctions	arose	under,	or	the	court	issuing	this	order.	Upon	completing	the
video,	Counsel	must	file	it	with	this	court,	under	seal,	for	my	review	and	approval.	If	and	when	I	approve	the
video,	Counsel	must	(1)	notify	certain	lawyers	at	Counsel’s	firm	about	the	video	via	e-mail	and	(2)	provide
those	 lawyers	with	 access	 to	 the	 video.	 The	 lawyers	who	must	 receive	 this	 notice	 and	 access	 include	 each
lawyer	at	Counsel’s	firm—including	its	branch	offices	worldwide—who	engages	in	federal	or	state	litigation
or	who	works	in	any	practice	group	in	which	at	least	two	of	the	lawyers	have	filed	an	appearance	in	any	state









wrong)	and	no	immunity	from	deposition	(so	B	is	wrong).	C	is	correct	because	as	a	witness	in	possession	of
relevant	unprivileged	information	he	can	be	deposed.	D	is	correct	because	the	Rule	26(a)(2)(B)	report	applies
only	to	experts	retained	in	anticipation	of	litigation.

Q5.		C	and	D	are	the	correct	responses.	A	is	wrong	because	the	duty	to	preserve	evidence	(enforced	through	the
common	law	doctrine	of	spoliation)	attaches	whenever	one	is	aware	(or	should	be	aware)	that	litigation	is
reasonably	likely.	B	is	wrong	because	Rule	37(c)	states	that	a	court	need	not	sanction	a	party	for	failing	to
disclose	a	document	required	by	Rule	26(a)	if	the	error	is	harmless.	Here,	Barbara	has	received	the	document
while	discovery	is	still	ongoing	and	is,	therefore,	unlikely	to	be	harmed	by	the	earlier	failure	to	disclose.	C	is
correct	because	Rule	37(d)(3)	specifically	so	provides.	D	is	correct	because	both	instances	require	a	specific
court	order	(which	is	then	disobeyed)	before	one	can	seek	sanctions	(Rule	37(a)	and	(b)).

*	[Note	that	2015	amendments	to	Rule	26(b)	change	these	relevant	provisions	in	significant	measure.	See	question
2,	infra	at	page	491,	which	considers	the	impact	of	these	changes.—EDS.]
†	[This	provision	of	Rule	26(b)	was	amended	in	2015	as	well.	See	question	2,	infra	at	page	491.—EDS.]
*	[The	2015	amendment	 to	Rule	37(e)	suggests	 that	courts	have	less	 latitude	when	it	comes	to	failing	to	preserve
electronically	stored	information:	the	rule	sets	out	three	possible	sanctions	from	which	a	court	must	choose.—EDS.]




